BANNOCKBURN HOMEOWNERS ASSOCIATION
P.O. BOX 211 FRANKTOWN, CO 80116

April 2020 BOARD MEETING MINUTES

Date: April 8, 2020
Location: Meeting held via Zoom
Board Attendees: Jack Shuler, Mike Bertsch, Ilana Don, Michelle Rozeboom, Renee Grimes, Tammy Edwards, James Rogers

Residents Attending: Kaye Wilcox, Document Committee Chair, John Edwards, Document Committee member

Meeting was called to order by Jack Shuler at 7:06 pm

Reports:

Secretary’s Report for March was reviewed. The March report was changed to reflect that the 1998 Bylaws were re-posted to the website. Moved by Jack Shuler to approve. Motion carried.

Treasurer’s Report for March was reviewed.  Membership dues received to date is $5820, of which $3300 are dues, and $2520 are voluntary contributions. Reminder letters will be sent to those whose dues has not yet been received.  Thank you notes will be sent to contributors and a “thank you” for voluntary contributions from the Bannockburn community will be posted to the website; no resident names will be posted.  Moved by Mike Bertsch to approve.  Motion carried.

Social Committee Chairman Renee Grimes has nothing new to report at this time. An activity may be scheduled after COVID-19 Stay at home orders are lifted.

Environmental Report Mike Bertsch reported that the Barn at 1501 Deerpath is still in progress.  

Document Committee Chair, Kaye Wilcox reported a referral to HOA legal firm Orten Cavanagh & Holmes, LLC; Jack Shuler, John Edwards, and Kaye Wilcox met with the firm to make initial contact and inquiries. 
Since the last board meeting the Documents Committee has met face-to-face twice and, in adding definitions and filtering out pre-1992 CCIOA items that no longer apply to Bannockburn, is close to completing the last draft of Covenant updates.  Kaye will develop a clean version to make the notes and edits readable for comparison and review, which is to be returned within 3-4 weeks for discussion from both a resident and board member perspective by the next board meeting.

Old Business March minutes were amended to reflect that the 1998 Bylaws were posted to the Bannockburn website.

Voting ballots re: The Variance for a new barn at 1290 Deerpath were received, opened and tallied by Ilana Don; 14 votes received, passed, and approved!

Email addresses and phone numbers are incomplete. Ilana and Renee will connect to update the database from QuickBooks.  A suggestion was made to back-up the database on the web via the QuickBooks cloud.

New Business Renee will draft a letter asking the Bannockburn community if there are any senior neighbors who are unable to get out to shop for groceries and essentials and if anyone would like to volunteer in helping to meet these needs.

It has been noted that there are dead trees on various properties and that removal is the responsibility of property owners.

Ilana has received requests for copies of dues statements and has been sending them out as requested.

Legal firm approval: Orten Cavanagh & Holmes, LLC, who currently serves the Pinery, was recommended to review and clarify specific language in Bannockburn’s governing documents. Move by Tammy Edwards to approve. Motion carried.

Legal Letter Approval: to be sent to Orten Cavanagh & Holmes, LLC to review and interpret the language in Covenant documents re: Resident Owner vs. Resident Owner in Good Standing, as it pertains to who can vote on changes to Bannockburn governing documents, and whether the Bylaws can be used to clarify a situation that may be in question. The goal is for the Documents Committee to determine voting procedures and requirements for the next vote. Two letters were proposed; one titled “Legal questions 4.7.20” (see below)  contained reference to the “Bull Opinion” and the other titled “Legal questions 4.7.20 - Rev 2-2 Second option” (see below) did not contain reference to the “Bull opinion” but contained alternate questions for the attorney. After discussion the board preferred to keep the “Bull opinion” reference from the first letter but use the alternative questions from the second letter, thus the letters were combined, and agreed upon. The final version is shown below as “Legal questions 4.7.20 - Rev 2-3 Second option (002)”. The board agreed to spend no more than $1000 on a legal opinion. Moved by Jack Shuler to approve. Motion carried.




		

Meeting Adjourned 8:48 pm
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Legal questions 4.7.20.pdf
For Bannockburn BOD review

4/7/2020

(Addressed to a law firm)

RE: Bannockburn Homeowners Association
Dear,

The Bannockburn Homeowners Association is a Colorado non-profit corporation
founded in 1974. As President of the Homeowners Association, I am writing to
request an opinion on behalf of the Bannockburn HOA Board of Directors.

Bannockburn is in the process of revising our Covenants, Bylaws, and Rules and
Procedures to add, delete, and change various provisions, as well as to bring our
documents into compliance with the Colorado Revised Nonprofit Corporation Act
and the Colorado Common Interest Ownership Act (CCIOA) requirements for pre-
1992 associations.

At the present time there is disagreement among some members of the Board and
some members of the community as to who can vote on Covenant issues. Thus, as
part of the balloting process to amend our Covenants, we would like to clarify this
issue.

The Bylaws (Article I, Section 4. Number of Votes) state “In all affairs of this
Corporation, only a Member in Good Standing shall be entitled to vote and each
Member in Good Standing shall have one (1) vote.”

The Covenants (Article III, 2. Voting) state “Only Bannockburn Homeowners
Association members who are Resident Owners, as defined above (see ARTICLE III,
SECTION 1) shall be entitled to vote on matters related to these covenants. Each
Resident Owner shall be entitled to a single vote.”

The Bylaws mention the Covenants in two places. The first (Bylaws Article I, Section
8. Bannockburn Protective Covenants) defines the Covenants as a “separate
instrument” and states "each Member of the Corporation agrees to be bound by the
conditions, restrictions, stipulations and agreements as set forth in the Protective
Covenants.”

The second and more definitive reference (Bylaws Article XI, Section 2. Separate
Instrument states, in its entirety, the following:

“The Bannockburn Protective Covenants are a separate instrument which must be
amended according to the procedures set forth therein. Therefore, no provision in
or amendment to these bylaws shall have any effect on the content, interpretation,





validity or standing of the Bannockburn Protective Covenants, including the duties,
responsibilities and make-up of the Environmental Committee as set forth therein.”

Applicable articles of the Covenants regarding voting are as follows:

ARTICLE III - BANNOCKBURN HOMEOWNERS ASSOCIATION FILINGS 1 - 6

1.

2.

Membership in Bannockburn Homeowners Association. All persons or
associations who own or acquire title in fee simple to any of the residential

lots within Bannockburn, by whatever means acquired, shall automatically
become a "Member" of Bannockburn Homeowners Association and shall be
required to pay, by March 31 of each year, annual dues in the amount of
twenty-five dollars ($25.00) or in such amount as may be determined from
time to time by the Bannockburn Homeowners Association at an annual or
special meeting.

Voting. Only Bannockburn Homeowners Association members who are
Resident Owners, as defined above, shall be entitled to vote on matters
related to these covenants. Each Resident Owner shall be entitled to a single
vote.

ARTICLE X - GENERAL PROVISIONS
4. Amendment. The conditions, restrictions, stipulations, agreements and

5.

covenants contained herein shall not be waived, abandoned, terminated, or
amended except by written consent of sixty-six and two thirds percent (66
2/3%) of the Resident Owners of the privately owned land included within
the boundaries of Bannockburn, as the same may then be shown by the plat
on file in the office of the Clerk and Recorder of Douglas County, Colorado.

Manner of Voting. Voting on matters related to these Covenants shall be

done in person or by written proxy at an annual or special meeting of the
Bannockburn Homeowners Association at which a quorum is present,
provided that only Resident Owners shall be eligible and permitted to

vote. No proxy shall be valid after eleven months from its date of execution.

Applicable articles of the Bylaws regarding voting are as follows:

ARTICLE I - DEFINITIONS
Section 8. Protective Covenants. The "Bannockburn Protective Covenants" are

set forth in a separate instrument entitled "Bannockburn Protective Covenants" as
on file, including amendments, with the Douglas County Clerk and Recorder. By
purchasing property in Bannockburn, each Member of the Corporation agrees to be
bound by the conditions, restrictions, stipulations and agreements as set forth in the
Protective Covenants.

ARTICLE XI - GENERAL PROVISIONS
Section 2. Separate Instrument. The Bannockburn Protective Covenants are a

separate instrument, which must be amended according to the procedures set forth





therein. Therefore, no provision in or amendment to these bylaws shall have any
effect on the content, interpretation, and validity or standing of the Bannockburn
Protective Covenants, including the duties, responsibilities and make-up of the
Environmental Committee as set forth therein.

ARTICLE II - MEETINGS OF THE MEMBERS

Section 4. Number of Votes. In all affairs of this Corporation, only a Member in Good
Standing shall be entitled to vote and each Member in Good Standing shall have one
(1) vote. In the event of joint or common ownership of a Residential Lot, only one of
the owners shall be permitted to vote. No vote may be fractionalized. If the joint or
common Owner constituting a Member in Good Standing cannot agree among
themselves as to which person will cast the vote on behalf of such Member, such
Member will be precluded from voting.

Summary

As the Association prepares to make changes and update the governing documents
in 2020, the Board of Directors is soliciting advice specifically as to the manner of
voting in counting ballots for the upcoming Covenant vote. Specifically, the
questions on which we seek an opinion are:

1. A previous legal opinion was obtained on the voting issue in 2012,
before balloting on the last Covenant version was taken (Bucholtz and
Bull opinion attached). In your opinion, does a failure to pay dues
constitute a breach of the contract that the Owner has with the
Homeowners Association? If so, has the offending Owner therefore
severed their status as a “Member” of the organization? (in Article III ,1.
Of the Covenants)?

2. “If by not paying dues a Resident Owner ceases being a “Member” of the
Association in accordance with Article I11,1. of the Covenants, does this
“non-member” status affect their voting rights according to Paragraph 2
of the same Article?”

3. Currently, we seem to have an interpretational conflict between
whether a Dues paying Resident Owner is a Member and is entitled to
vote, vs. whether a Non-Dues paying Resident Owner is not a Member
and is not allowed to vote. By the current language of the Covenant and
Bylaw documents, it is apparent that the Bylaws and Covenants are
completely separate and independent from each other. However, in the
event there is a conflict in interpretation, will the Bylaws (which are
clear that voting is limited to Members in Good Standing) take
precedence?





We would appreciate a written opinion as to these questions, along with any
supporting information or documentation you deem necessary.

We are attaching to this letter a full copy of our Covenants, Bylaws, Articles of
Incorporation, and the Bucholtz and Bull letter (previous attorney’s opinion
regarding voting) in the event that you need detail in addition to that those
references supplied above.

Sincerely Yours,

Jack Shuler
President, Bannockburn Homeowners Association
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Legal questions 4.7.20 - Rev 2-2 Second option.pdf
For Bannockburn BOD review

4/7/2020

(Addressed to a law firm)

RE: Bannockburn Homeowners Association
Dear,

The Bannockburn Homeowners Association is a Colorado non-profit corporation
founded in 1974. As President of the Homeowners Association, I am writing to
request an opinion on behalf of the Bannockburn HOA Board of Directors.

Bannockburn is in the process of revising our Covenants, Bylaws, and Rules and
Procedures to add, delete, and change various provisions, as well as to bring our
documents into compliance with the Colorado Revised Nonprofit Corporation Act
and the Colorado Common Interest Ownership Act (CCIOA) requirements for pre-
1992 associations.

At the present time there is disagreement among some members of the Board and
some members of the community as to who can vote on Covenant issues. Thus, as
part of the balloting process to amend our Covenants, we would like to clarify this
issue.

The Bylaws (Article I, Section 4. Number of Votes) state “In all affairs of this
Corporation, only a Member in Good Standing shall be entitled to vote and each
Member in Good Standing shall have one (1) vote.”

The Covenants (Article III, 2. Voting) state “Only Bannockburn Homeowners
Association members who are Resident Owners, as defined above (see Article I, 4
Resident Owners) shall be entitled to vote on matters related to these

covenants. Each Resident Owner shall be entitled to a single vote.”

The Bylaws mention the Covenants in two places. The first (Bylaws Article I, Section
8. Bannockburn Protective Covenants) defines the Covenants as a “separate
instrument” and states "each Member of the Corporation agrees to be bound by the
conditions, restrictions, stipulations and agreements as set forth in the Protective
Covenants.”

The second and more definitive reference (Bylaws Article XI, Section 2. Separate
Instrument) states, in its entirety, the following:

“The Bannockburn Protective Covenants are a separate instrument which must be
amended according to the procedures set forth therein. Therefore, no provision in
or amendment to these bylaws shall have any effect on the content, interpretation,





validity or standing of the Bannockburn Protective Covenants, including the duties,
responsibilities and make-up of the Environmental Committee as set forth therein.”

Applicable articles of the Covenants regarding voting are as follows:

ARTICLE III - BANNOCKBURN HOMEOWNERS ASSOCIATION FILINGS 1 - 6

1.

2.

Membership in Bannockburn Homeowners Association. All persons or
associations who own or acquire title in fee simple to any of the residential

lots within Bannockburn, by whatever means acquired, shall automatically
become a "Member" of Bannockburn Homeowners Association and shall be
required to pay, by March 31 of each year, annual dues in the amount of
twenty-five dollars ($25.00) or in such amount as may be determined from
time to time by the Bannockburn Homeowners Association at an annual or
special meeting.

Voting. Only Bannockburn Homeowners Association members who are
Resident Owners, as defined above, shall be entitled to vote on matters
related to these covenants. Each Resident Owner shall be entitled to a single
vote.

ARTICLE X - GENERAL PROVISIONS
4. Amendment. The conditions, restrictions, stipulations, agreements and

5.

covenants contained herein shall not be waived, abandoned, terminated, or
amended except by written consent of sixty-six and two thirds percent (66
2/3%) of the Resident Owners of the privately owned land included within
the boundaries of Bannockburn, as the same may then be shown by the plat
on file in the office of the Clerk and Recorder of Douglas County, Colorado.

Manner of Voting. Voting on matters related to these Covenants shall be

done in person or by written proxy at an annual or special meeting of the
Bannockburn Homeowners Association at which a quorum is present,
provided that only Resident Owners shall be eligible and permitted to

vote. No proxy shall be valid after eleven months from its date of execution.

Applicable articles of the Bylaws regarding voting are as follows:

ARTICLE I - DEFINITIONS
Section 8. Protective Covenants. The "Bannockburn Protective Covenants" are

set forth in a separate instrument entitled "Bannockburn Protective Covenants" as
on file, including amendments, with the Douglas County Clerk and Recorder. By
purchasing property in Bannockburn, each Member of the Corporation agrees to be
bound by the conditions, restrictions, stipulations and agreements as set forth in the
Protective Covenants.

ARTICLE XI - GENERAL PROVISIONS
Section 2. Separate Instrument. The Bannockburn Protective Covenants are a

separate instrument, which must be amended according to the procedures set forth





therein. Therefore, no provision in or amendment to these bylaws shall have any
effect on the content, interpretation, and validity or standing of the Bannockburn
Protective Covenants, including the duties, responsibilities and make-up of the
Environmental Committee as set forth therein.

ARTICLE II - MEETINGS OF THE MEMBERS

Section 4. Number of Votes. In all affairs of this Corporation, only a Member in Good
Standing shall be entitled to vote and each Member in Good Standing shall have one
(1) vote. In the event of joint or common ownership of a Residential Lot, only one of
the owners shall be permitted to vote. No vote may be fractionalized. If the joint or
common Owner constituting a Member in Good Standing cannot agree among
themselves as to which person will cast the vote on behalf of such Member, such
Member will be precluded from voting.

Summary

As the Association prepares to make changes and update the governing documents
in 2020, the Board of Directors is soliciting advice specifically as to the manner of
voting in counting ballots for the upcoming Covenant vote. Specifically, the question
on which we seek an opinion is with regard to the applicability and meaning of the
Bylaws “Separate Instrument” clause:

1. Which is required to approve Covenant amendments?

a. Approval by 66-2/3% of all “Resident Owners”, as defined and
specified in the Covenants, with no further qualifications, or

b. Approval by 66-2/3% of the “Resident Owners”, as defined and
specified in the Covenants, who are also “Members in Good
Standing” as defined in the Bylaws, or is this modification
prohibited by the “Separate Instrument” clause of the Bylaws
themselves?

We would appreciate a written opinion as to these questions, along with any
supporting information or documentation you deem necessary.

We are attaching to this letter a full copy of our Covenants, Bylaws, Articles of
Incorporation, in the event that you need detail in addition to that those references

supplied above.

Sincerely Yours,





Jack Shuler
President, Bannockburn Homeowners Association
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Legal questions 4.7.20 - Rev 2-3 Second option (002).pdf
4/7/2020

Orten, Cavanagh, Holmes, LLC
1445 Market St., Suite 350
Denver, CO 80202

RE: Bannockburn Homeowners Association
Dear Aaron Goodlock,

The Bannockburn Homeowners Association is a Colorado non-profit corporation
founded in 1974. As President of the Homeowners Association, I am writing to
request an opinion on behalf of the Bannockburn HOA Board of Directors.

Bannockburn is in the process of revising our Covenants, Bylaws, and Rules and
Procedures to add, delete, and change various provisions, as well as to bring our
documents into compliance with the Colorado Revised Nonprofit Corporation Act
and the Colorado Common Interest Ownership Act (CCIOA) requirements for pre-
1992 associations.

At the present time there is discussion among members of the Board and some
members of the community as to who can vote on Covenant issues. Thus, as part of
the balloting process to amend our Covenants, we would like to clarify this issue.

The Bylaws (Article I, Section 4. Number of Votes) state “In all affairs of this
Corporation, only a Member in Good Standing shall be entitled to vote and each
Member in Good Standing shall have one (1) vote.”

The Covenants (Article III, 2. Voting) state “Only Bannockburn Homeowners
Association members who are Resident Owners, as defined above (see Article I, 4
Resident Owners) shall be entitled to vote on matters related to these

covenants. Each Resident Owner shall be entitled to a single vote.”

The Bylaws mention the Covenants in two places. The first (Bylaws Article I, Section
8. Bannockburn Protective Covenants) defines the Covenants as a “separate
instrument” and states "each Member of the Corporation agrees to be bound by the
conditions, restrictions, stipulations and agreements as set forth in the Protective
Covenants.”

The second and more definitive reference (Bylaws Article XI, Section 2. Separate
Instrument) states, in its entirety, the following:

“The Bannockburn Protective Covenants are a separate instrument which must be
amended according to the procedures set forth therein. Therefore, no provision in
or amendment to these bylaws shall have any effect on the content, interpretation,





validity or standing of the Bannockburn Protective Covenants, including the duties,
responsibilities and make-up of the Environmental Committee as set forth therein.”

Applicable articles of the Covenants regarding voting are as follows:

ARTICLE III - BANNOCKBURN HOMEOWNERS ASSOCIATION FILINGS 1 - 6

1.

2.

Membership in Bannockburn Homeowners Association. All persons or
associations who own or acquire title in fee simple to any of the residential

lots within Bannockburn, by whatever means acquired, shall automatically
become a "Member" of Bannockburn Homeowners Association and shall be
required to pay, by March 31 of each year, annual dues in the amount of
twenty-five dollars ($25.00) or in such amount as may be determined from
time to time by the Bannockburn Homeowners Association at an annual or
special meeting.

Voting. Only Bannockburn Homeowners Association members who are
Resident Owners, as defined above, shall be entitled to vote on matters
related to these covenants. Each Resident Owner shall be entitled to a single
vote.

ARTICLE X - GENERAL PROVISIONS
4. Amendment. The conditions, restrictions, stipulations, agreements and

5.

covenants contained herein shall not be waived, abandoned, terminated, or
amended except by written consent of sixty-six and two thirds percent (66
2/3%) of the Resident Owners of the privately owned land included within
the boundaries of Bannockburn, as the same may then be shown by the plat
on file in the office of the Clerk and Recorder of Douglas County, Colorado.

Manner of Voting. Voting on matters related to these Covenants shall be

done in person or by written proxy at an annual or special meeting of the
Bannockburn Homeowners Association at which a quorum is present,
provided that only Resident Owners shall be eligible and permitted to

vote. No proxy shall be valid after eleven months from its date of execution.

Applicable articles of the Bylaws regarding voting are as follows:

ARTICLE I - DEFINITIONS
Section 8. Protective Covenants. The "Bannockburn Protective Covenants" are

set forth in a separate instrument entitled "Bannockburn Protective Covenants" as
on file, including amendments, with the Douglas County Clerk and Recorder. By
purchasing property in Bannockburn, each Member of the Corporation agrees to be
bound by the conditions, restrictions, stipulations and agreements as set forth in the
Protective Covenants.

ARTICLE XI - GENERAL PROVISIONS
Section 2. Separate Instrument. The Bannockburn Protective Covenants are a

separate instrument, which must be amended according to the procedures set forth





therein. Therefore, no provision in or amendment to these bylaws shall have any
effect on the content, interpretation, and validity or standing of the Bannockburn
Protective Covenants, including the duties, responsibilities and make-up of the
Environmental Committee as set forth therein.

ARTICLE II - MEETINGS OF THE MEMBERS

Section 4. Number of Votes. In all affairs of this Corporation, only a Member in Good
Standing shall be entitled to vote and each Member in Good Standing shall have one
(1) vote. In the event of joint or common ownership of a Residential Lot, only one of
the owners shall be permitted to vote. No vote may be fractionalized. If the joint or
common Owner constituting a Member in Good Standing cannot agree among
themselves as to which person will cast the vote on behalf of such Member, such
Member will be precluded from voting.

Summary

As the Association prepares to make changes and update the governing documents
in 2020, the Board of Directors is soliciting advice specifically as to the manner of
voting in counting ballots for the upcoming Covenant vote. Specifically, the question
on which we seek an opinion is with regard to the applicability and meaning of the
Bylaws “Separate Instrument” clause:

1. Which is required to approve Covenant amendments?

a. Approval by 66-2/3% of all “Resident Owners”, as defined and
specified in the Covenants, with no further qualifications, or

b. Approval by 66-2/3% of the “Resident Owners”, as defined and
specified in the Covenants, who are also “Members in Good
Standing” as defined in the Bylaws, or is this modification
prohibited by the “Separate Instrument” clause of the Bylaws
themselves?

2. A previous legal opinion was obtained on the voting issue in 2012,
before balloting on the last Covenant version was taken (Bucholtz and
Bull opinion attached). In your opinion, does a failure to pay dues
constitute a breach of the contract that the Owner has with the
Homeowners Association? If so, has the offending Owner therefore
severed their status as a “Member” of the organization? (in Article III 1.
Of the Covenants)?

We would appreciate a written opinion as to these questions, along with any
supporting information or documentation you deem necessary.





We are attaching to this letter a full copy of our Covenants, Bylaws, Articles of
Incorporation, in the event that you need detail in addition to that those references
supplied above.

Sincerely Yours,

Jack Shuler
President, Bannockburn Homeowners Association






